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State Appellate Public Defender
I.S.B. #5867
BEN P. MCGREEVY
Deputy State Appellate Public Defender
I.S.B. #8712
P.O. Box 2816
Boise, ID 83701
(208) 334-2712
IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
RUSSELL YOUNGER,
)
)
Defendant-Appellant.
)
___________________________)

NO. 43369
CANYON COUNTY NO. CR 2013-1856
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Pursuant to a plea agreement, forty-four-year-old Russell Younger pleaded guilty
to one count of felony lewd conduct. The district court imposed a unified sentence of
twelve years, with four years fixed, retained jurisdiction, and later placed Mr. Younger
on supervised probation. The district court subsequently found that Mr. Younger had
violated the terms and conditions of probation, revoked probation, and executed the
underlying sentence. Mr. Younger filed an Idaho Criminal Rule 35 (hereinafter, Rule 35)
motion for a reduction of sentence, which the district court denied.

On appeal,

Mr. Younger asserts the district court abused its discretion when it denied his
Rule 35 motion.
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Statement of the Facts & Course of Proceedings
When she was nineteen years old, A.Y. reported to the Nampa Police
Department that she had been molested by her uncle, Mr. Younger, when she was
between seven and eleven years old. (No. 42659 Presentence Report (hereinafter,
PSI), p.3.)1 The State charged Mr. Younger with one count of lewd conduct with a
minor under sixteen, felony, in violation of I.C. § 18-1508. (No. 42659 R., pp.10-11, 2223.) Pursuant to a plea agreement, Mr. Younger agreed to plead guilty to lewd conduct,
and the district court accepted Mr. Younger’s guilty plea. (No. 42659 R., pp.26-28; see
No. 42659 R., pp.31-37.) The district court then imposed a unified sentence of twelve
years, with four years fixed, and retained jurisdiction. (No. 42659 R., pp.47-49.)
Mr. Younger participated in a “rider” at the Idaho State Correctional Institution
due to medical issues.

(No. 42659 Addendum to the Presentence Investigation

(hereinafter, APSI), p.3.) Mr. Younger is legally blind and suffers from congestive heart
failure. (PSI, p.8.) After he participated in the rider, rider program staff recommended
that the district court consider probation. (APSI, p.4.) The district court then placed
Mr. Younger on supervised probation for a period of twelve years.

(No. 42659

R., pp.57-60.)
About eight months later, the State filed a Petition for Probation Violation,
alleging that Mr. Younger had violated the terms and conditions of his probation. (No.

The Idaho Supreme Court ordered that the record on appeal in this matter be
augmented to include the clerk’s record, reporter’s transcripts, and exhibits filed in
Mr. Younger’s prior appeal, Supreme Court Docket No. 42659. (No. 43369 R., p.19.)
The Court also ordered the preparation and filing of a limited clerk’s record in this
appeal. (No. 43369 R., p.19.) Items from the two records will be referred to with their
respective docket numbers.
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42659 R., pp.67-73.) Mr. Younger denied the alleged violations. (No. 42659 R., pp.7475.) After an evidentiary hearing, the district court found that Mr. Younger had violated
his probation by possessing a smartphone with Internet access, consuming alcohol,
using marijuana, and having contact with his minor son without authorization. (No.
42659 R., pp.76-78; see No. 42659 R., pp.69-70.)

The district court later revoked

probation and executed the underlying sentence. (No. 42659 R., pp.82-83.)
Mr. Younger then filed, pro se, a timely Motion for Correction or Reduction of
Sentence, ICR 35. (No. 42659 R., pp.84-86.)

The Rule 35 motion stated: “I am not

requesting a reduction of my original sentence. I am requesting that, since this is my
first probation violation, I may be allowed to return to probation with [additional]
programming and classes.” (No. 42659 R., p.85.)
Mr. Younger also filed, pro se, a timely Notice of Appeal from the district court’s
Amended Judgment and Commitment.

(No. 42659 R., pp.97-100; see No. 42659

R., pp.115-19.) In Supreme Court Docket No. 42659, Mr. Younger asserted on appeal
that the district court abused its discretion when it revoked his probation. (See No.
43369 R., p.15.) The Idaho Court of Appeals affirmed the district court’s order revoking
probation in State v. Younger, No. 42659, 2015 Unpublished Opinion No. 526 (Idaho
Ct. App. June 19, 2015). (No. 43369 R., pp.15-17.)
While Mr. Younger’s appeal in No. 42659 was pending, the district court entered
an Order Denying Defendant’s Rule 35 Motion. (No. 43369 R., pp.7-10.) The district
court denied the Rule 35 motion after determining Mr. Younger’s “continued actions in
violation of the opportunities this Court has given him make him an extreme danger to
society.” (No. 43369 R., p.9.)
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Mr. Younger filed a Second Amended Notice of Appeal timely from the district
court’s Order Denying Defendant’s Rule 35 Motion. (No. 43369 R., pp.11-14.)
ISSUE
Did the district court abuse its discretion when it denied Mr. Younger‘s Idaho Criminal
Rule 35 motion for a reduction of sentence?
ARGUMENT
The District Court Abused Its Discretion When It Denied Mr. Younger’s Idaho Criminal
Rule 35 Motion For A Reduction Of Sentence
Mr. Younger asserts that the district court abused its discretion when it denied his
Idaho Criminal Rule 35 motion for a reduction of sentence.

“A motion to alter an

otherwise lawful sentence under Rule 35 is addressed to the sound discretion of the
sentencing court, and essentially is a plea for leniency which may be granted if the
sentence originally imposed was unduly severe.” State v. Trent, 125 Idaho 251, 253
(Ct. App. 1994) (citation omitted). “The denial of a motion for modification of a sentence
will not be disturbed absent a showing that the court abused its discretion.” Id. “The
criteria for examining rulings denying the requested leniency are the same as those
applied in determining whether the original sentence was reasonable.”

Id.

“If the

sentence was not excessive when pronounced, the defendant must later show that it is
excessive in view of new or additional information presented with the motion for
reduction.” Id.
The Idaho Supreme Court has held that “[w]hen presenting a Rule 35 motion, the
defendant must show that the sentence is excessive in light of new or additional
information subsequently provided to the district court in support of the Rule 35 motion.”
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State v. Huffman, 144 Idaho 201, 203 (2007). “An appeal from the denial of a Rule 35
motion cannot be used as a vehicle to review the underlying sentence absent the
presentation of new information.” Id.
Mindful of Huffman, Mr. Younger asserts his sentence is excessive.

As

explained in the Rule 35 motion (No. 42659 R., p.85), this was Mr. Younger’s first
probation violation. Thus, Mr. Younger should have been allowed to return to probation
with additional programming and classes. (See No. 42659 R., p.85.)
In light of the above, Mr. Younger asserts that his sentence is excessive. Thus,
he submits the district court abused its discretion when it denied his Rule 35 motion for
a reduction of sentence.
CONCLUSION
For the above reasons, Mr. Younger respectfully requests that this Court vacate
the order denying his Rule 35 motion and remand his case to the district court for entry
of an order placing him on probation. Alternatively, he respectfully requests that this
Court reduce his sentence as it deems appropriate.
DATED this 16th day of November, 2015.

__________/s/_______________
BEN P. MCGREEVY
Deputy State Appellate Public Defender
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